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DECISIONS RELATING SOLELY .TO PRO- 
CEDURE AND PRACTICE. 





There does not and never can exist a 
successful private business, in which the 
time and attention of its managers are 
largely and repeatedly taken up in inquir- 
ies about how to handle propositions in 
their line, or whether they can handle them 
at all, If a mill sets up to grind wheat, 
the miller has no time to debate in his 
mind, more than once, whether if the wheat 
comes to the mill in a certain irregular way 
he will grind it or not. 

If a municipality is going to give its citi- 
zens an efficient administration, it will make 
rules and regulations of a fixed and defi- 
nite character to get results, and if these 
need amendment, will amend them. If 
its chosen officials are unable to prescribe 
rules and regulations, either at the start 
or to correct them, so as to bring smooth, 
unwasteful and orderly work, the all will 
agree that those officials should be consid- 
ered failures. 

But in this country it makes no differ- 
ence how accomplished a judge may be, he 
is hemmed about with a set of rules and 
regulations not of his own making, and 
which compel him to work in a sort of 
treadmill. He sees what is wrong in the 
rules, working injustice to litigants and 
expense to the public, and making a weary 
round of irrational tasks for himself, but 
he cannot correct them. 

His thought,.his doubts and a large part 
of his time, in deciding about how to pro- 
ceed in performing his duties, leave him 
but a remnant to perform the real func- 
tions of his office, namely, deciding what 
law governs controversies brought before 
him. 

And all this is the result of attempts to 
get away from the refinements and techni- 
calities of the common law through codes 
made by legislatures, a majority of whose 
members knew no inore about pleading and 








practice than a judge might know about 
chemistry or calculus. 

These legislatures, however, have for- 
mulated a centrah idea in saying that a 
petition should be a plain statement of the 
facts constituting a cause of action. But 
they have handicapped their own desire in 
attempting to specify what rules should 
guide courts in disposing of causes of ac- 
tion. In other words, they leave to courts 
the larger duty of discerning rights un- 
der the law and refuse to allow them to 
formulate rules for their own government, 
to the end that questions concerning these 
rights should be properly brought to their 
attention. 

It might possibly be true, that a legisla- 
ture or a bar association can formulate rules 
to govern courts as well as courts them- 
selves, but we do not know whether they 
would give the subject necessary attention 
or that their rules would be as well under- 
stood by judges, and we feel sure that they 
would not be so readily perfected if prac- 
tical application found them defective. 

We have made a careful examination 
of one of the Key Number annuals of the 
American Digest for 1909 to discover how 
much of that bulky book of nearly 2,600 
pages contains syllabi relating solely to 
practice and procedure. Taking the chap- 
ters which refer to the mere machinery of 
administering justice and we find 686 
pages. These chapters, containing these 
pages, have cross-references, which, we be- 
lieve, would run this paging to about forty 
per cent of the volume. 

To our mind this is a startling exhibit. 
It means, as we take it, that, approximately, 
two-fifths of the time of appellate courts is 
taken up in endeavoring to show courts of 
original jurisdiction how they should per- 
form their incidental duties. 

If this exhibit from the record of 1909 
was in the effort to put a system in working 
shape, still it would not look creditable. 
When, however, it is most probably but a 
replica or reproducticn of 1908, 1907 and 
continuously ‘backward for any number of 
years, with a promise of repetition in 1910, 
1911 and many years to come, does it not 
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seem that legislatures ought to abandon 
the effort, and devolve upon the courts, 
the duty to frame rules for administering 
justice? In other words, if legislatures were 
merely to prescribe in regard to rights and 
wrongs, and courts were given the power 
to formulate remedies, could the result be 
possibly worse than it has become? 


It is certainly true that courts are not: 


better advised how to decide questions per- 
taining to the merits of cases by intermin- 
able iterations and reiterations on points 
of practice. It may well be doubted wheth- 
er the tiresome attention they have to give 
to the abortive efforts legislatures have 
made to simplify practice and procedure has 
not weakened them in this respect. It can 
hardly be claimed that a study of these 
codes helps one’s general technical knowl- 
edge of a science. They were never de- 
signed to do this. They were meant to be 
practical merely. God knows they are wide 
of the mark, or judges are the most incom- 
petent lot of officials the world has ever 
seen. 


This, however, is not believed of them, 
or this eternal grist of decision would not 
appear in such uniform flow in all the code 
states of the country. The theory of hav- 
ing others than judges prescribe rules of 
procedure for courts is just as impracti- 
cable as to place a competent manager over 
a business and allow outsiders to formulate 
the details he should observe to make it a 
success. 

By this we do not mean that any judge 
who happens to preside in a court should 
make the general rules for its government. 
We do say, however, that, if all of the 
‘judges of the courts of record of a state 
are unable to confer together, after their 
experience in seeing rules and regulations 
tested and do better than mere doctrinaires, 
it would be a fact contrary to the general 
experience of mankind. 

The courts, both state and federal, have 
some rules of court as to things statutes 
do not embrace. Why should it-not be that 
they should cover the entire ground, espe- 
cially as we have learned that legislative 
attempts in every state have simply made 








“confusion worse confounded.” As for the 
courts, with their running on like Tenny- 
son’s brook in decisions about procedure 
and practice, they remind us of the obser- 
vation we saw in the daily press the other 
day about the most energetic talker before 
the American people; “He is the most mis- 
understood man in the country.” 








NOTES OF IMPORTANT DECISIONS 


BURGLARY—VARIANCE IN PROOF AS 
TO OCCUPIERS OF PREMISES.—We merely 
note the case of Grantham v. State, 129 S. W. 
839, decided by Texas Court of Criminal Ap- 
peals, in which the indictment charged that the 
house alleged to have been burglarized was 
occupied by six named parties and the proof 
showed that only five of said persons occupied 
same. The court held the variance to be fatal. 

The opinion is very brief, for indeed, it was 
not a conclusion pleasant to be long dwelt up- 
on. 

The editor of American Law Review tells 
us he saw disposition of a burglary case, where 
the wrong house by number on a street was 
charged, when in fact the crime was commit- 
ted in an adjoining house with a different 
number.: The English Court of Criminal Ap- 
peals said it was evident every one understood 
what house was meant. The indictment was 
ordered corrected and the conviction stood. 

While technicality is the usual accompani- 
ment of every science, yet if it is on its back, 
like a sort of old man of the sea, this pushes 
the principle cum onere to an extravagant 
length. Professor Pound recently advocated 
in an article reproduced in 71 Cent. L. J. 224, 
that a sufficient means of preserving the ad- 
vantage of a plea of res judicata may be found 
“by the court requiring the record, where 
judgment is finally rendered, if the pleadings 
do not make the matter clear, to state what 
claims and defenses have been adjudicated”— 
premising always, of course, that sufficient 
notice has been given. See Hyams v. Stuart 
King (1908) 2 K. B. 696. 





MARRIAGE—EXCEPTION TO THE PRIN- 
CIPLE AGAINST TOTAL RESTRAINT OF 
MARRIAGE.—Justice Lamm of the Missouri 
Supreme Court in writing upon the old Roman 
maxim that marriage ought to be free and its 
adoption by a Christian civilization, “though 
voluntary divorces with the voluntary right fol- 
lowing the voluntary divorce to take another 
wife” is discarded, says: 

“There is only one main qualification to the 
rule against total restraint of marriage and 
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that is an exception touching widows. It 
seems settied law that men have a sort of 
mournful property right, so to speak, in the 
viduity of their wives, and that a grant or de- 
vise may be defeated by the violation of a con- 
dition subsequent providing for the grant or 
devise becoming inoperative or reverting in 
case of remarriage. The exception has been 
put upon sundry grounds and courts have not 
always been able to find common reasons to 
sustain it. But it has long been established 
and is almost universally followed * * * * It 
is a curiosity in the law that when the boot is 
on the other foot and a wife makes a grant, 
which by condition subsequent is to be defeat- 
ed on the remarriage of her husband, the gen- 
eral doctrine that conditions in restraint of 
marriage are void as contra bonos mores has 
been applied with vigor. * * * * Solid ground 
for any distinctions between husband and wife 
in this regard is hard to make out. It was 
once tartly, but shrewdly, remarked by a pun- 
dit of the bar that the distinction now up may 
have its root in the fact that men both make 
and construe the law, and women stand voice- 
less in that behalf.” 

Whatever the merits of the distinction, these 
probably appear less forcible in the light of 
emancipation of the femme covert of our time, 
if indeed, that phrase remains still the syn- 
onym for married woman, at all. 





ALIMONY—NOTICE TO ATTORNEY AF- 
TER DECREE FOR DIVORCE.—We submitted 
a note in 71 Cent. L. J. 174, to the case of 
De Vall v. De Vall, decided by Wisconsin Su- 
preme Court on the question of Existence of 
Relation of Attorney and Client for Jurisdic- 
tional Purposes Subsequent to Divorce Decree. 
In that note the position was taken that a 
statutory rule of notice to attorney of record 
did not extend beyond decree in a suit for di- 
vorece so as to give jurisdiction in modification 
of award of alimony. 

A late case decided by Maryland Court of 
Appeals appears to us as rather supporting 
_ our view, notwithstanding that therein an orig- 
inal judgment for alimony was on notice to 
attorney of record rendered. McSherry v. Mc- 
Sherry, 77 Atl. 654. 

A stipulation filed in the case before decree 
for divorce provided: “That the decree in said 
cause shall award to the plaintiff alimony and 
for the maintenance of the children of the 
plaintiff and defendant * * * and that the 
amount of said alimony and maintenance be 
reserved by said decree for future determina- 
tion upon the application of any of the parties 
in interest.” The decree for divorce provided: 
“That the said defendant pay to the defendant, 





children * * * such sum or sums of money as 
may hereafter be determined by this court 
upon the application of any of the parties in 
interest.” 

Defendant removed to Illinois and some two 
years later application was made by the wife 
for alimony and maintenance and notice there- 
of was served upon the attorney who had rep- 
resented the defendant. 

The court said: “The case of Smith v. Wool- 
folk relied on by counsel for appellant does 
not touch the question presented by the record 
in this case. In that case the court said: “Af- 
ter a decree disposing of the issues and in 
accordance With the prayer of a bill has been 
made, it is not competent for one of the par- 
ties without service of new process or ap- 
pearance to institute further proceedings on 
new issues and for new objects, although con- 
nected with the subject matter of the original 
litigation, by merely giving the new proceed- 
ings the title of the original cause. If his 
wife begins a new litigation, the parties against 
whom he seeks relief are entitled to notice 
thereof, and without it they will not be bound.’ 
There had been no decree disposing of the is- 
sue, and the petition of the plaintiff was not 
a proceeding for a new object, but was for a 
part of the relief prayed in her bill, and as to 
which the court had retained jurisdiction, in 
accordance with the agreement of the parties.” 

Of course, it could hardly be said, that the 
very judgment rendered on this application 
could have been expected to be rendered 
at the time of the decree for divorce was ren- 
dered, because it is based on the later circum- 
stances of defendant, but a fair interpretation 
of the stipulation and the decree thereon ap- 
pears to authorize this. It must be admitted, 
however, that it is not expressly provided, that 
the suit shall stand in every way as a suit 
pending, but the language of the stipulation is 
so broad that it would seem to demand the 
statement of a reservation in favor of defend- 
ant. Presumably it was for his interest, that 
the decree should not immediately provide for 
alimony, and the concession made by plaintiff 
that it need not then be made should not have 


prejudiced her right. 


This case seems to us somewhat different 
from the De Vall case, where everything was 
presently decided that could be decided. 





WORKMEN’S COMPENSATION ACT—IN- 
JURY IN COURSE OF EMPLOYMENT.—We 
desire in this column to take note of all cases 
arising in English courts, affecting workmen’s 
compensation act, that out attention may be 
called to. This act is 6 Edward VII. c. 58, 
and was enacted in 1906, and such states 


as alimony and for the maintenance of the said ; as may fall in line on this legislation may have 
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construction applied on the principle that their 
statutes are adopted as meaning what those 
they follow have been construed to mean. 

In the case of Doggett v. Waterloo Taxicab 
Co. (1910) 6 K. B. 336, the plaintiff was the 
driver of a taxicab belonging to defendant, and 
was paid according to what was registered by 
the taximeter. He took out a cab when he 
pleased and kept it sometimes for several 
days, and except by refusing to allow him to 
have a cab there was no way of discharging 
him. While driving the cab he was injured 
and he sued for recovery under the compensa- 
tion act. King’s Bench reversed the finding 
in favor of plaintiff on the ground that there 
was no relation of master and servant, two of 
Lords saying the contract was merely one of 
bailment. This theory would scarcely be up- 
held under our liability acts, but if the injury 
had been tke result of some defect in the. 
vehicle, the mere fact, that the driver’s com- 
pensation was measured in some particular 
way, or that he was trusted more or less, as 
the above statement shows, would be scarcely 
deemed material. It does not appear, that he 
had the right to work less or more as he chose, 
but he most probably agreed to make the 
taxicab earn whatever it could. However, it 
does not appear that any particular phraseol- 
ogy of the compensation act dictated the con- 
clusion arrived at. 








USE OF INTOXICATING LIQUORS 
BY JUROR AS GROUND FOR A 
NEW TRIAL. 


The authorities make some distinction in 
dealing with this question between civil 
and criminal cases, and such a distinction 
appears at first blush to be obvious. In 
reality, however, when the circumstances 
are analyzed there can be io distinction in 
the ultimate consequences between civil and 
criminal cases. In both classes, all parties, 
the people as well as the accused, are enti- 
titled to have the case decided by a jury, 
every member of which is in full possession 
ofeall his faculties, and this is in reality 
the test by which the great weight of au- 
thority determines whether a verdict par- 
ticipated in by jurors, who have indulged 
themselves in intoxicating liquors should be 
set aside. It is true that quite a large num- 
ber of cases proceed upon the theory that 





evidence of use of intoxicating liquors on ¢ 


the part of any juror is sufficient to re- 
quire the granting of a new trial. This is 
not the doctrine, however, of the great ma- 
jority of the cases, although it must be said 
that there is a great deal of sense in this 
principle for, where to draw the line must 
as a matter of fact be difficult. 


The Rule in Criminal Cases.—The ten- 
dency of the authorities is, however, in 
criminal cases at least, to place the burden 
upon the party in whose favor a verdict is 
given, to show if any indulgence in intoxi- 
cating liquors is shown that it did not af- 
fect the verdict. Thus in Creek v. State,' 
it was said: “The sum of the modern au- 
thorities is, that such conduct (as drinking 
intoxicating liquors), is exceedingly repre- 
hensible, and ought to be visited with pun- 
ishment by the court below, but that where 
the verdict appears clearly to be right upon 
the evidence, a new trial will not be grant- 
ed, but if the correctness of the verdict be 
doubtful, then such misconduct will result 
in a new trial. But in all such cases, the 
misconduct being established, it will im- 
pose upon the prosecution the necessity of 
removing suspicion, by showing, as was 
done in this case, that the offending jurors 
were not influenced adversely to the de- 
fendant or in any respect rendered less 
capable of discharging their duties.” It 
was shown in this case that the jurors did 
not drink to intoxication that the influence 
was not perceptible upon them. Where 
the juror who uses the liquor continues to 
be perfectly sober and properly attends to 
his duties notwithstanding, appears to be in 
the full possession of his faculties, and 
where the indulgence is slight and was not 
at the expense of any party to the cause, 
the authorities do not sanction the grant- 
ing of a new trial because of the use of 
liquor.’ 


(1) 24 Ind. 151. 

(2) Pratt v. State, 56 Ind. 179: State v. Har- 
rington, 9; Houst (Del.) 369: State v. Caulfield, 
23 La. Annual 148; Commonwealth v. Roby, 12 
Pick (Mass.) 496; State v. Bruce, 48 Iowa 530: 
Greenlow v. State, 4 Humph. (Tenn.) 27: Terri- 
tory v. Burgess, 8 Mont. 57; Thompson's Case, 
8 Gratt. (Va.) 637; Territory v. Hart, 7 Mont. 
489; People v. Pscherhofer, 64 Hun. (N. Y.) 483: 
State v. Livingstone, 64 Iowa 560; State «. Jones, 
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The same rule applies where the liquors 
are furnished by the officer who has charge 
of the jury, and the fact that they are so 
furnished by such officer does not, no mat- 
ter how reprehensible the officer's act may 
be, require the court to set aside the verdict 
unless it can be seen and is proved that 
the use of the liquor affected the verdict.* 

In all of these cases the conduct of the 
jurors in taking intoxicating liquors and the 
conduct of the officer in case he assists in 
furnishing the liquors, is regarded as repre- 
hensible as a contempt of the court, and as 
warranting punishment at the hands of the 
court, but is not regarded as warranting 
the setting aside of the verdict. The ques- 
tion of the quantity of liquor is taken into 
consideration in all of these cases, and when 
that is in sufficient quantities to cause in- 
toxication, the verdict will be set aside. 

Excuses have been found for the use of 
liquors by jurors in cases where physical 
condition the alcoholic 
stimulant essential, and in such cases, and 
when prescribed by a physician, it is re- 
garded as no impropriety and does not war- 
rant a vacation of the verdict.* It has also 
sometimes been said that it is no more im- 
proper for jurors to partake of light wines 
at their meals than it is for them to partake 
of tea and coffee 
shown.” 


renders use of 


, so long as excess is not 


In the home of the origin of the doctrine 
providing for the vacation of verdicts be- 
cause of the use of liquors by jurymen, or 
at least in that state where the doctrine has 
been applied with the most rigor, even if 
we must say that another state originated 
the doctrine, we have another exception to 
the rule providing for the vacation of ver- 
dicts because of the use of liquors or per- 
7 Nev. 408; 
State v. Lee, 
N. W. 545; 
N. W. 152; 
v. State, 


State v. Bailey, 100 N. Car. 528; 
80 Iowa 75, 31 Cent. L. J. 165; 45 
State v. Adamson, 43 Minn. 196; 4 
Roman vy. State, 41 Wis. 312; Russell 
63 Miss. 367; State v. Upton, 20 Mo. 397. 


(3) State v. West, 69 Mo. 401; State v. Reid, 


(Ida.) 35 Pac. 706; People v. Bemmerly, 98 Cal. 
299: Davis v. People, 19 Ill. 74; Westmoreland 
v. State, 45 Ga. 225; Territory v. Hart, 7 Mont. 
489. 


(4) Commonwealth v. 
26; People v. Pscherhofer, 


Cleary, 148 Penn. St. 
64 Hun. (N. Y.) 483. 





haps it might be better said, an addition to 
the doctrine refusing to set aside verdicts 
on account of the use of intoxicating liquors, 
It is declared that where jurors are shown 
to be intoxicated, or to have excessively in- 
dulged in intoxicating liquors during a re- 
cess of the court, that such use of liquor 
will not avoid the verdict unless it be also 
shown that the effects of the use are 


apparent upon the. juror after court re- 
convened.® 


In fine, the doctrine in this entire field 
makes the granting of a new trial in crim- 
inal cases depend not upon excessive indul- 
gence alone, although this may be eviden- 
tary upon the answer to the question wheth- 
er the juror was so under the influence of 
liquor during the proceedings of the court 
that his reason was affected or his judg- 
ment beclouded thereby. 


This rule 1s also apparent as a basis for 
the great majority of the decisions to which 
we are about to refer, in which the verdict 
was set aside and a new trial granted on 
account of the use of liquors, although there 
are some cases, an insignificant number it 
is true, which regard that the use of any 
liquor by a juror is ground for a vacation 
of the verdict. The great majority of those 
cases, however, in which verdicts have been 
set aside come back to the doctrine to which 
we have already referred, and declare that 
the verdict should be set aside because so 
much liquor was taken that the reason of 
the juror was unsound.’ Where the jurors 
had during a period of eight days 17% 
gallons of beer, 2 gallons of wine, 3 gal- 
lons of claret, and, besides, some whisky, it 
was considered that there had been too 
much drinking, and a verdict of guilty in a 


criminal case was set aside.* 


(5). Territory v. Hart, 7 Mont. 489. 


Livingstone, 64 Iowa 560; State 
77 Iowa, 208; 41 N. W. 609; Merri- 
man’s Appeal, 108 Mich. 454, 66 N. W. 372. 

(7) State v. Jenkins, 116 N. Car. 972; People 
v. Lee Chuck, 78 Cal. 317, 20 Pac. 719; 28 Cent. 
L. J. 416; Brown y. State, 137 Ind. 240, 38 Cent. 
L. J. 471; Davis v. State, 35 Ind. 496; State v. 
Broussard, 41 La. Annual 81. 

(8) Proper v. 61 Cal, 164. 


(6) State v. 
v. Kennedy, 


Gray, 
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There are some very well considered cases 
in which a contrary doctrine has been af- 
firmed; and it is declared unequivocally 
that any indulgence in intoxicating liquors 
during the progress of the trial of a crim- 
inal case, and especially a capital case, will 
result, even though intoxication is not clear- 
ly shown, in the vacation of the verdict.° 
And some authorities have even gone so far 
as to declare that any use of intoxicating 
liquors, no matter how small the quantity, 
in such cases, and no matter w’sat the ef- 
fect produced, will warrant the vacation of 
the verdict, the doctrine’ being, following 
People v. Douglass,”® that the court will not 
weigh and examine the quantity which may 
have been taken by the jury or the effect 
produced."* 

The Supreme Court of Texas, after re- 
viewing these cases as well as others, in 
which the contrary doctrine was adhered 
to, said; “The weight of authority seems to 
be against making the single fact of the 
jury drinking ardent spirits per se a suff- 
cient ground for setting aside the verdict, 
we, however, with due respect for the 
judges who have maintained this doctrine, 
are constrained to depart from their opir- 
ions, and we believe that the view they 
have taken of the effect of ardent spirits 
on the feelings, and also on the mind, has 
been superficial and not at all philosophical. 
Everyday experience must satisfy us that 
it is impossible to lay down a rule as to 
how much can be drunk without impairing 
the qualification of a juror for discharging 
the trust confined in him. Its effects have 
been well described by Scotland’s most pop- 


ular bard: 


“Inspiring bold John Barleycorn; 
What dangers thou canst make us scorn; 
Wi ‘tipenny we fear nae evil: 
Wi’ usque bae, we'll face the devil.” 
Yes, it is but too true that it will make 


a man bold and reckless, not onlv of con- 


(9) People v. Lee Chuck, 78 Cal. 317, 20 Pac. 
719; 28 Cent. L. J. 416. 

(10) 4 Cow. (N. Y.) 26. 

(11) State v. Baldy, 17 Iowa 39; State v. 
3allard, 16 N. H. 139. 





sequences, personally, but also of the rights 
of those whose lives and property he may 
be called upon ‘to consider, and its effect 
is so very different on different men that 
it would be dangerous in the extreme to 
attempt to lay down any rule by which it 
could or should be determined whether a 
juror had drunk too much or not, and the 
only safe rule is to exclude it entirely.” 
We quite heartily agree with the learned 
and poetical judge and incline to believe 
that the safest doctrine in capital cases cer- 
tainly is to insist that there shall be no 
chances to question the verdict, either its 
impartiality or soundness, on account of the 
indulgence by the jurors of intoxicating 
liquors, 


All of these cases, however, cite the case 
of People v. Douglass, this, in turn, is based 
upon Brant v. Fowler, which will be dis- 
cussed later on, both of which were over- 
ruled distinctly and unequivocally by Wil- 
son v. Abrahams.” 


The Rule in Civil Cases—So much for 
the criminal cases. We have seen fit to 
discuss these apart from the civil cases, 
much because of the distinction 
in principle, but because of the distinction 
in fact, and we will find the same dif- 
ferences of opinion among the civil 
authorities as we have found among the 
criminal cases. The majority of the civil 
cases, as in the case of the criminal, ad- 
here to the doctrine that intoxication must 
be shown, if a verdict is to be set aside, that 
mere indulgence is not enough unless the 
evidence establishes that the indulgence un- 
fitted the juror for performing his func- 
tions."*, 


not so 


(12) 1 Hill (N. Y¥.) 207. 


(135) 
125; Larimer v. Kelley, 13 
Louisville, ete., R. Co. (Ky.) 29 S. 
son v. Abraham, 1 Hill (N. Y.) 
Humphreys, 6 Me. 379; Richardson v. Jones, 1 
Nev. 405; O’Neil v. Keokuk, R. Co., 45 Ia. 
546; Hemmi v. Chicago, ete., R. Co., 102 Ia. 25, 
70 N. W. 746; Chicago Sanitary Dist. v. Culler- 
147 Ill. 385; Carter y. Ford Plate Glass Co., 
85 Ind. 180; Alabama Lumber Co. v. Cross, 152 
Ala. 562, 44 So. 563. 


Duke of Richmond v. Wise, 1 Ventr. 
Kan. 78; Gordan v. 
W. 321; Wil- 


207; Purinton v. 


etc., 


ton, 
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All of these cases depend upon the doc- 
trine analyzed by Judge Bronson in Wil- 
son v. Abrahams.'*. “Every irregularity 
which would subject the juror to censure, 
whether in drinking spirituous liquors, sep- 
arating from his fellows, or the like, shouid 
not overturn the verdict unless there be 
some reason to suspect that the irregularity 
may have had some influence on the final 
result.” Some of the authorities haye pro- 
ceeded on the theory, as did those to which 
we referred when considering the doctrine 
followed in criminal cases, that the taking 
of the liquor as a medicine or upon a piysi- 
cian’s prescription would excuse its use.™® 
Other cases have endeavored to straddle, 
and following both doctrines have held like 
some of the cases which we have already 
considered, that where the drinking was 
during recess of the court and some con- 
siderable time before the consideration of 
the case, was again resumed, it would not 
be ground for setting aside the verdict." 
Quite a large number of civil cases in 
which verdicts have been set aside and new 
trials ordered on account of indulgence in 
intoxicating liquors acknowledge the force 
of the doctrine of these cases, but find upon 
the facts that there has been such inebriety 
as to render it certain that the verdict was 
not the result of the free untrammeled 
mind of twelve jurymen. Mr. Justice 
Brewer, subsequently one of the justices of 
the Supreme Court of the United States, in 
Perry v. Bailey,’ holds to this view that 
if a juror during the progress of the trial 
drinks liquor on the invitation and at the 
expense of the party who afterwards has 
the verdict, or at his own expense, to ex- 
cess, so as to be under the influence of 
liquor while sitting in the case, the ver- 
dict ought not to stand, and should on the 
other hand insist that the mére drinking 
of spirituous and intoxicating liquors by a 


(14) Supra. 

(15) Gilmanton v. Ham, 38 N. H. 108; Nichols 
v. Nichols, 136 Mass. 256. 

(16) Van Buskirk v. Daugherty, 44 Ia. 42; 
Larimer v. Kelley, 13 Kan. 78. ; 


(17) 12 Kan. 415. 





juror during the progress of a trial is not, 
in and of itself sufficient to set aside the 
verdict. ‘To the same effect was Pelham v. 
Page.*® Quite a large number of the cases 
follow the doctrine of Brant v. Fowler,’® 
where it was declared that the court would 
not consider the quantity of liquor which 
the jurors drank, but would set aside the 
verdict anyway. We have already pointed 
out that this case was overrtled in Wilson 
v. Abrahams, but, nevertheless, it has been 
subsequently followed in the State of New 
York ;*° in both of these cases, however, the 
quantity. of liquor was considered, but the 
doctrine of Brant v. Fowler was declared 
to be sound. One of the strongest oppo- 
nents of this doctrine of Brant v. Fowler is 
Ryan v. Harrow,”! in which the authorities 
are reviewed at length, and in which it is 
considered that the amount of liquor or its 
effect cannot alter the consequences, and 
whenever it is shown that there has been 
any indulgence whatever the verdict will be 
set aside. ‘Twice since this case of Ryan 
v. Harrow was decided the Supreme Court 
of Iowa has followed it, simply relying 
upon the discretion of the trial court, even 
though it did not appear that the juror was 
intoxicated,”* but as will be seen by refer- 
ence to the Iowa cases, which we have 
cited above, the court has leaned toward 
following the doctrine which is sustained 
by the weight of authority. 


More constant friendship for the doctrine 
of Brant v. Fowler is to be found in New 
Hampshire, where, as we have already seen, 
the doctrine is applied in criminal cases, 
and where it is applied to the fullest extent 
in civil cases.2* This rule is also adhered 
to in Delaware in Gregg v. McDaniel.** 


(18) 6 Ark. 535; Headican vy. Pennsylvania 
Fire Ins. Co., 21 Wash. 488. 

(19) 7 Cow. (N. Y.) 562. 

(20) Patrick v. Victor Knitting Mills Co., 
37 App. Div. 7, 55 N. Y. Supp. 340; Hanrahan v. 
Ayers, 10 Miss. Reports 435, 31 N. Y. Supp. 458. 

(21) 27 Ia. 494. 

(22) Fairchild v. Snyder, 43 Ia. 23; Hopkins 
v. Knapp, Spaulding & Co., 92 Ia. 212, 60 N. W. 
620. 

(23) 

(24) 


Leighton v. Sargent, 31 N. H. 119. 
4 Harr. (Del.) 367. 

















another element into this somewhat com- 
plex situation by holding that, if after the 
jury have retired and are considering their 
verdict, intoxicating liquors are used, it will 
Other 
cases, however, have not followed this rule, 


result in setting aside the verdict.** 


which requires the vacation of a verdict 
without regard to the amount of liquof 
consumed or its effect, and the weight of 
authority refuses to apply any different test 
to this situation than would be applied to 
the use of liquors at any other time. 

Liquors Furnished by a Party.—All the 
cases agree that where liquor is furnished 
at the expense of a party who subsequently 
prevails, the verdict is disannulled.** 

In South Carolina the court refused to 
the this 


ground because the verdict appeared to be 


set aside verdict. however, on 
just and it did not clearly appear that any 
improper influence was brought to bear. 
We believe, however, that this doctrine is 
unsound and do not believe that it should 
be followed. It is clearly contrary to the 
great weight of authority. 

This rule is not extended to the witnesses 
for the prevailing party,** nor to the attor- 
ney for the prevailing party.** when it is 
not shown that anything occurred with re- 
spect to discussions of the case or influ- 
encing the juror, and where it cannot be 
said that the result was wrong. 

Bringing Matter to Court's Attention — 
‘There are two cases in which it has been 
held that misconduct on the part of a juror 


(25) Hanrahan y. Ayers, 10 Miss. 435: 31 N. 
Y. Supp. 458; Patrick v. Victor Knitting Mills 
Co., 55 N. Y. Supp. 340. 


(26) Pittsburg, ete., R. Co. v. Porter, 32 Ohio 
St. 328; Coleman v. Moody, 4 Hen. & M. (Va.) 
1; Houston vy. Vail, 51 Ind. 299; Wright v. East- 
lick, 125 Cal. 517; 58 Pac. 87. 

(27) State v. Minor, 106 Ia. 642, 77 N. W. 330. 

(28) Pittsburg, etc., R. Co. v. Porter, 32 Ohia 
St. 328. 
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The later New York cases have injected | like that under consideration, must be 


brought to the attention of the court in 
some formal manner, or it wili not be made 
the basis for a new trial. It does not ap- 
pear, however, in any of the cases above 
described, whether or not the matter was 
brought to the attention of the trial court 
where a new trial has been granted on 
account of the use of intoxicating liquors 
by members of the jury and*’ there is some 
force, however, in the principle of these 
decisions, and it should be the rule that 
when a party knows of the misconduct of 
the jury or of a juryman, he should prompt- 
ly bring it to the attention of the court and 
not take his chances on a favorable verdict, 
intending to object to the verdict if not 
satisfied therewith. 

To summarize the rules governing this 
field sanctioned by the weight of authority, 
it appears to be that law: 

1. That indulgence in intoxicating liquors 
furnished by a party to a juror will vitiate 
the verdict. 

Il. That indulgence in liquors furnished 
by an attorney or a witness will not avoid 
the verdict. 

ITl. 


the expense of the juror or at the expense 


That mere indulgence in liquors at 
g | 


of a stranger, or at the expense of a bailiff 
will not avoid the verdict. 

IV. That indulgence in intoxicating li- 
quors furnished by a stranger or by the 
bailiff, or at the juror’s own expense, must 
have been so considerable as to have im- 
paired the judgment of the juror. 

\. That when the misconduct is known 
to the party or to his attorney, he may not 
complain of it as the basis for a motion 
for a new trial, unless he brought it to the 
attention of the trial court. 

Coutin P. Camppet, LL. M. 

Grand Rapids, Mich. 


(29) Ipswitch v. Fernandez, 84 Cal. 639; Pitts- 


burg, etc., R. Co. v. Porter, 32 Ohio St. 328. 
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RECOVERY—NOMINAL DAMAGES. 





WESTERN UNION TELEGRAPH CO. v. 
GLENN. 


WESTERN UNION TELEGRAPH 
CO. (Nos. 2,119, 2,120.) 


GLENN v. 





Court of Appeals of Georgia, Sept. 6, 1910. 
(68 S. E. 881.) 


(Syllabus by the Court.) 





“The term ‘nominal damages,’ like ‘exemplary 
damages, is purely relative, and carries with 
it no suggestion of certainty as to amount,” 


while it generally refers to a trivial sum 
awarded. Where a mere breach of duty or in- 
fraction of right is shown, with no serious loss 
sustained, it is apparent that this trivial sum 
might, according to the circumstances of each 


particular case, vary almost indefinitely. In 
some cases a very small amount might consti- 
tute nominal damages; in others a much larger 
amount might measure down to the same stand- 
ard of triviality. It ‘would depend largely upon 
the vastness of the amount involved what sum 
would be considered trivial. A recovery may 
be classified as coming under the definition of 
nominal damages where the violation of a right 
is shown, substantial damages claimed, and 
some actual loss proven, and yet the damages 
are not susceptible of reasonable certainty of 
proof as to their extent. 


Error from Court of Robt. 
Hodges, Judge. ° 

Action by J. Glenn against the Western 
Union Telegraph Company. From the judg- 
ment, both parties bring error. Affirmed. 

Du Pont Guerry, Jos. H. Hall and Warren 
Roberts, for plaintiff in error. Nottingham & 
McClellan and W. D. & Custis Nottingham for 
defendant in error, 

RUSSELL, J.: This case has _ previously 
been before this court, and is reported 1 Ga. 
App. 821, 58 S. E. 83. At that time the judg- 
ment of the lower court sustaining a general 
demurrer to the plaintiff's petition was _ re- 
versed, and the case remanded for trial. Up- 
on the trial the jury returned a verdict in 
favor of the plaintiff for $250. The de- 
fendant’s motion for a new trial was over- 
ruled and it excepts to that judgment. The 
plaintiff in the court below offered certain 
amendments which the court refused to allow, 
and certain testimony which was repelled; and, 
by a cross-bill of exceptions, she complains 
of these rulings. It is not necessary for us 
to rule upon the cross-bill of exceptions, but 
we will say in passing that we thought the 
amendment should have been allowed and 


City Macon; 





some of the excluded testimony should have 
been admitted. 


The controlling question is raised by the 
main bill of exceptions. There are various 
grounds in the motion for a new trial, | but 
the only real point raised is that the verdict 
for $250 in favor of the plaintiff cannot 
be sustained. because the court restricted 
the plaintiff to the recovery of nominal 
damages only, and because $250 is too exces- 
sive an amount to be included within the 
term “nominal damages.” We held in the 
case of Batson v. Higginbothem, 7 Ga. App. 
835, 68 S. E. 455, that $380 was too large an 
amount to ve denominated as “nominal dam- 
ages;” but the circumstances of that case 
were materially different from those in the 
case at bar. In Milledgeville Water Co. v. 
Fowler, 129 Ga. 111, 58 S. E. 6438, a verdict 
in favor of the plaintiff for $150 was set 
aside; but, as pointed out by Judge Beck in 
that case, tnere is a wide difference between 
the mere breach of a contract and a tort in 
the commission of which a public duty or a 
private obligation arising from the duty is 
violated. We are aware that the general defi- 
nition of nominal. damages, as given by 
Bouvier, Angell, and Black, is that it is such 
a trivial sum as is awarded where a breach 
of duty or an infraction of the plaintiff’s 
right is shown, but no serious loss is proved. 
It is defined in our own Code, however, as 
such a sum as “will carry the costs.” Civ. 
Code 1895, sec. 3801. Thus a minimum is 
fixed, but no maximum. We think the proper 
rule for determining what is a recovery of 
nominal damages when application is made 
to the court to set aside a verdict on the 
ground that the amount is too excessive to 
be called nominal damages is to be found in 
the case of Sellers v. Mann, 113 Ga. 643, 
39 S. E. 11, where Judge Lewis says: “The 
term ‘nominal damages,’ like ‘exemplary dam- 
ages,’ is purely relative, and carries with 
it no suggestion of certainty as to amount. 
This is shown by the definition given the 
expression in the recognized authorities. In 
2 Bouvier’s L. Dict. 504, it is defined as ‘a 
trifling sum awarded where a breach of duty 
or an infraction of the plaintiu’s right is 
shown, but no serious loss is proved to have 
been sustained.’ Nominal damages have 
also been described as a ‘trivial sum award- 
ed where a mere breach of duty or infrac- 
tion of right is shown, with no serious loss 
sustained.’ Anderson’s L. Dict. 307. - It is 
apparent that this ‘trivial sum might, ac- 
cording to the circumstances of each par- 
ticular case, vary almost indefinitely. In 
some cases a very small amount might con- 
stitute the trivial sum contemplated by the 








318 CENTRAL LAW JOURNAL. 





No. 18 








term ‘nominal damages;’ in others, a much 
larger amount might measure down to the 
same standard of triviality. It would de- 
pend largely upon the vastness of the amount 
involved what sum would be considered triv- 
ial.” 

It must also be remembered that the ver- 
dicts of juries are not to be interfered with 
in any case, unless there is something to 
justify the suspicion of prejudice or bias as 
affecting the verdict rendered. And, while 
nominal damages are not strictly compensa- 
tory, they are always ingluded under general 
damages, and it is recognized that there is a 
class of cases in which the damages cannot 
be adequately and definitely estimated, and 
yet, for the infraction of the plaintiff’s right 
or the violation of a duty by the defendant, 
there is a right of recovery on the principle 
and wherever there is a right there is a 
remedy. This principle is recognized by the 
text-writers, and in support of the proposi- 
tion the case of Greensboro v. McGibbony, 
93 Ga. 672, 20 S. E. 37, is cited. In that 
case the court held that the plaintiff was en- 
titled to recover nominul damages in the 
absence of any proof as to the value of the 
lost time for which he sued, and even though 
such time was worth nothing. We have 
taken the pains to examine the original rec- 
ord in the McGibbony case, and we find that 
the amount thus referred to by the court as 
“nominal damages” was exactly the same as 
that returned by the jury in this case, to-wit: 
the sum of $250. 

Judgment affirmed. 

POWELL, J. (dissenting). I cannot get my 
mind to the point of agreeing that in a case 
like the one before us a recovery of $250 can 
be held to be nominal in amount. 


Note.—What are Nominal Damages ?—The rea- 
soning, as well as the conclusion, of the court in 
the principal case appears to us very extraor- 
dinary. The only theory of its justification is 
that the term “nominal damages” is “purely rela- 
tive.” If that assumption could be taken as cor- 
rect, then the inquiry would be: Relative in re- 
spect to what? This the opinion also attempts 
to state. “It is apparent that this ‘trivial sum’ 
might, according to the circumstances of each 
particular case, vary almost ‘indefinitely. In 
some cases a very small amount might consti- 
tute the trivial sum contemplated by the term 
nominal damages ; in others, a much larger 
amount might measure down to the same standard 
of triviality. It would depend largely upon the 
vastness of the amount involved what sum would 
be considered trivial.” The inherent vice of this 
reasoning is in the assumption that there is an 
“amount involved” at all, when nomina] damages 
is the measure of recovery. These damages are 
the substitute or alternative of any and every 
amount, that was supposed to be involved. All 
amount claimed to be involved must have first 





passed cut of judicial consideration before the 
question of the awarding of nominal damages 
comes into view at all, Therefore, if what is 
claimed to be involved as an amount is the only 
basis for the term being “relative,” it seems to 
us about as absolute a term as may well be 
used. 

The principle of absoluteness is illustrated in 
various ways. 1. Cases which hold that nom- 
inal damages are allowable upon breach of con- 
tract, though it does not appear any actual dam- 
age whatever has been suffered, show _ this 
Otherwise, what are they based upon? There 
are many cases holding along this line, and what 
may be given as a typical illustration of the 
principle is found in a recent decision by the 
Supreme Court of Wisconsin. Malueg y. Hatten 
Lumber Co., 140 Wis. 381, 122 N. W. 1057. 
There *t was stated, that, if a breach of contract 
consi of failure to deliver upon a sale agree- 
ment personal property at a specified time, and 
there are no special circumstances varying the 
general rule, the damages recoverable is the 
difference between the market value and con- 
tract price, and if it is not shown the former 
exceeded the latter, nominal damages are re- 
coverable. In such case it is perceived no amount 
whatever is really involved. 

Take a decision of a court of the state, deciding 
the principal case, in which the opinion was writ- 
ten by Justice Bleckley, one of the most distin- 
guished jurists who ever adorned any bench, and 
there we find a controversy between a land owner 
and the owner of a mill-pond, the latter claiming 
the right to inflict, by reason of a certain agree- 
ment, the damage complained of, and the 
owner of the lands claiming that the damage was 
ouside of the agreement. Judge Bleckley spoke 
of the land owner being entitled to “nominal 
damages to vindicate his right though no actual 
damage was sustained.” Green v. Weaver, 63 
Ga. 302. Would it have made any difference 
whether the land owner claimed $10,000 or ten 
dollars ? 

2. Take cases of trespass and they are abun- 
dant that the purpose is principally to estab- 
lish or vindicate a right. Thus it was held that 
a person in possession, though not owning the 
fee may recover nominal damages in trespass 
q. c. f. against a mere wrongdoer though he 
shows no actual damages. Hefley v. Baker, 19 
Kan. 9. In such case there is a presumption of 
damage which is the basis for a trivial amount. 
Pierce v. Homer, 66 Barb. 345. 

Judge Poland explains the inference of dam- 
age theory in an early Vermont case as follows: 
“Tt is true, that, by theory of the law, whenever 
a right is established, though no actual damage 
be shown, the law infers a damage to the owner 
of the property and gives nominal damages. This 
goes upon the ground, either that some damage 
is the probable result of the defendant's act, or 
that his act would have the effect to injure the 
other’s right, and would be evidence in the 
future in favor of the wrongdoer. This last 
applies more particularly to unlawful entries 
upon real property and to disturbance of in- 
corporeal rights, when the unlawful act might 
have an effect upon the right of the party and 
be evidence in favor of the wrongdoer, if his 
right ever came in question. In those cases an 
action may be supported, though there be no 
actual damage done—because otherwise the party 
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might lose his right.’ Ought the amount of JETSAM AND FLOTSAM. . 
nominal damages be different in such a case 

whether unlawful entry be upon a million dollar 3 

estate or one of less value? Or whether the in- | WORKMEN’S COMPENSATION AND PRO- 


corporeal right be more or less valuable? Paul 
v. Slason, 22 Vt. 231, 54 Am. Dec. 75, 

Then the judge proceeds: “So, too, whenever 
any one wantonly invades another’s rights for 
the purpose of injury, an action will lie, though 
no actual damage be done; the law presumes 
damage, on account of the unlawful intent. But 
it is believed, that no case can be found, where 
damages have been given for a trespass to 
personal property, when no unlawful intent, or 
disturbance of a right or possession is shown, 
and when not only all probable, but all possible 
damages is expressly disproved.” 

Then the court goes on to argue that in the 
last kind of case the maxim de minimis non curat 
lex would apply, not because nominal damages 
are such, by reason of the amount being trivial, 
but because there is claim about a trivial right. 

This distinction is enforced in the case of 
Fallam v. Stearns, 30 Vt. 443, which expressly 
referred to Paul v. Slason, supra, and it was 
said: “The maxim de minimus non curat lex is 
never applied to a positive and wrongful invasion 
of one’s property.” 

3. The cases which hold that nominal damages 
may be recovered though the plaintiff, instead of 
suffering jnjury, is really benefitted by an inva- 
sion of his rights, are, perhaps, the strongest 
proof that nominal damages have no relation 
whatever to any amount involved. 

A typical case on this line is that of Excelsior 
Needle Co. v. Smith, 61 Conn. 56, 23 Atl. 693. 
There was a breach of contract of employment, 
brought by the employer. The court said: “We 
also think that the plaintiff is entitled to recover 
at least nominal damages. Under the facts dis- 
closed by the record, the law presumes that the 
plaintiff suffered some damage by the breach of 
the contract. That the committee has found 
that the plaintiff was benefited thereby can make 
no difference.” It, therefore, seems that the 
inference of the law, upon which nominal dam- 
ages are predicable, is one that is purely of law. 
One of the Missouri courts of appeals held that 
though unlawful flowage benefits _ plaintiff's 
land, he may recover nominal damages. Mize 
v. Glenn, 38 Mo. App. 98. 

4. There are many cases which hold that a 
judgment will not be reversed and remanded for 
a new trial where appellant is only entitled to a 
new trial, though it will be reversed. But this 
principle obtains only when by the verdict no 
permanent right is to be established. Watson v. 
Van Meter, 43 Iowa, 76 and cases cited from 
different states. 

All these decisions seem to us to prove that 
there is no relativeness whatsoever about nominal 
damages, because they originate rather in form 
of procedure than otherwise, and like the 
dissenting judge, we are wholly unable to per- 
ceive how a substantial thing like $250, which 
would be considered trivial only by a disordered 
mind, or because one is a_ multi-millionaire 
whose whims would not possibly be afraid of 
that sum being multiplied by a thousand, can in 
any legal eye be considered nominal damages. 
The génerality of the law does not regard these 
variations from standards. “Nominal damages” 
is a technical phrase. ea 





FESSIONAL MISCONDUCT. 


On Wednesday last we treated of the ap- 
plicability of decisions under the English 
Workingmen’s Compensation Act to the inter- 
pretation of our own similar statute (chap. 674, 
Laws of 1910). The Law Journal (London) for 
September 10, 1910, contains the following edi- 
torial suggesting the necessity of controlling 
practical abuses following such legislation: 

“A proclamation had recently been issued by 
the New York Bar Association against the tout- 
ing for clients ‘on the court house steps, in 
corridors, and on the stairs leading to the court 
room.’ In this country, happily, this is a form 
of professional misconduct which does. not exist 
to any appreciable extent, in, at any rate, the 
precincts of the more important courts. 
Among, however, a very limited class of solici- 
tors, there are practices in the earlier stages 
of litigation which are equally to be condemned. 
This is what Sir John Gray Hill said in a paper 
he read on the Workmen’s Compensation Act at 
the Birmingham meeting of the Law Society 
two years ago: 

‘Iam told that an arrangement is often made 
between a Solicitor of a certain class and a 
surgeon of a like class that the latter is only 
to be paid in case the claimant succeeds in 
getting an award. As this offers an induce- 
ment to the witness to give false evidence, I 
think that any solicitor who is known to be a 
party to such an arrangement deserves to be 
brought before the discipline committee of the 
society and to have his misconduct reported to 
the court, while the surgeon would deserve the 
eorrection of the medical council; and I trust 
that some of these persons will meet with their 
reward. There are, I have reason to know, 
some members of our profession who in other 
respects conduct claims under the act in a most 
unscrupulous manner and who resort to .such 
tricks and devices as are deserving of the se- 
verest censure. I am also informed on’ good 
authority that touts are employed by these per- 
sons, who obtain from the hospital porter or 
lodging house keeper the names and addresses 
of injured workmen and induce them to place 
their cases in the hands of the solicitors in 
question.’ 

“The collection of opinions on questions of 
professional conduct lately published by the 
Council of Law Society, under the title of ‘Prac- 
tice and Usage in the Solicitors’ Profession,’ 
may be searched in vain for any pronouncement 
against the pernicious practice of touting, but 
the authority of the discipline committee to deal 
with the practice does not admit of doubt. A 
ease of police court touting was reported by the 
committee to the court in 1902, and the offend- 
ing solicitor, against whom a graver charge 
was established, was suspended from practice 
for twelve months. ‘With reference to the tout- 
ing,’ said the Lord Chief Justice, ‘it is quite 
possible that if there is nothing but touting, the 
matter -may have to be considered as to what 
class of touting constitutes professional mis- 
conduct.’ This makes it perfectly clear that 
there are some’ forms of touting which do con- 
stitute an offense sufficiently serious to justify 
the condemnation of.the court, and it may be 
hoped that the Law Society will do its utmost 
to suppress the objectionable practices which a 
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certain class of solicitors, in their desire to law reporting, may be accomplished by the 
lisputes under the Workmen's Com- omission from the written opinions of the ap- 
a — on k , to adopt.” ; pellate courts of detailed and often verbatim 
ag. gst nrg sage enh wade aaadians mneen reproduction of testimony found in the record, 
eo. — ee ks te. <i a. and of the numerous and lengthy quotations 
a medical expert © to sag — hcg gli res from previous decisions from published and 
of claimant's success in getting an awe. 4 readily accessible reports, a citation of the 
necessarily vicious in its tendencies and should volume and page of the authprity referred to 
be condemned. It is worse than a similar ar- being usually sufficient for all practical pur- 


rangement on the part of a lawyer, because the 
latter is avowedly an advocate, while a physi- 
cian professedly testifies to matters of abstract 
truth and unbiased opinion. 

If the advent of workingmen’s compensation 
in England has led to an outbreak of am- 
bulance chasing, how much may the existing 
and already serious similar evil in this coun- 
try be aggravated? The new legislation fol- 
lows an enlightened and progressive policy. 
We believe that our own statute will be ex- 
tended in scope and that the example set by it 
will be followed in other states of the Union. 
It would not only be a reproach to the legal 
profession, but a discouragement to industrial 
co-operation if large percentages of the awards 
were diverted from their legitimate channel, 
under the rretense of legal services that really 
were not serious or laborious in character. It 
would seem that the majority of cases wi.l be 
comparatively clear, both on the law and the 
facts, and that most of them ought to be settled 
after comparatively brief negotiation and with- 
out litigation. In Matter of Fitzsimons (174 
N. Y., 15) it was laid down that a contingent 
fee of 50 per cent of a recovery is not 
conscionable per se. It is, however, 
in the opinion: 

“If, however, 


un- 
remarked 


upon a proper examination of 
the appellant's claim, it shall be found that the 
agreement between himself and his client was 
induced by fraud, or that the compensation 
provided for excessive as to evince a 
purpose to obtain improper or undue advantage, 
the court may correct any such abuse.” 

The spirit of this language should be 
searchingly administered in applying section 
219-f of the New York statute. (ch. 674, Laws 
of 1910), which is as follows: 

“Attorney's liens. No 
at-law for any 


was so 


claim of an attorney- 
contingent interest in any re- 
covery under this article for services in securing 
*uch recovery or for disbursements shall be an 
enforcible lien on such recovery, unless the 
amount of the same be approved in writing by 
«a justice of the Supreme Court, or , 
same be tried in any court 
siding at such trifal”"—New 

ee 

REDUCING THE VOLUME OF REPORTS 

A very simple suggestion for a 
the volume of reports was 
meeting of the American 
tthe form of a_ resolution 
Joseph Wheeless of St. 
gestions, as we understand and have the ap- 
proval of some of the members of the com- 
mittee to which they have been referred, they 
can only be effective in the acquiescence of the 
judges of our courts of last Those 
judges who write long opinions have a certain 
pride in them, that is pardonable sometimes 
and difficult to overcome. The resolution pro- 
posed is as follows: 

Resolved by the American Bar Association: 
That in its opinion a very material reduction 
of the number and bulk of law reports, and a 
great improvement in judicial decisions, and 


in case the 
by the justice pre- 
York Law Journal. 


reduction in 
offered at the last 
Bar Association in 
proposed by Mr. 
Louis. While the sug- 


resort. 





poses; and, 

Resolved: That the committee of this asso- 
ciation on Law reporting and digesting, pre- 
pare and transmit to the judges of all federal 
and state courts whose decisions are regularly 
reported, a letter embodying this resolution, 
and respectfully inviting their adoption of the 
above suggestions in the preparation of their 
opinions, or in the publication of the same in 
the reports. 





THE NESTOR OF THE BAR. 


Waltermire, Author of 
Ballads.” 

His hair was white, his features classic, 

He was the nestor of the bar; 

And for sage advice and counsel, 

He was famed both near and far. 

All the musty tomes of ages 

He had seanned with greatest 

Gleaned the logic of the sages, 

And the wisdom written there. 


Beecher W. “Buckeye 


eare, 


Knew the precedents and precepts 
Which had stood the test of time; 
Knew how wrongs had e’er been righted, 
Knew what constituted crime. 

He knew all the “leading cases,” 

As a mother knows her child, 

And the mass of legal maxims, 

In his head, were all compiled. 


State a proposition to him, 

He would name a precedent; 
Mayhap, quote a disquisition 
From Coke, or Littleton, or 
Everything that had been 
By enactment or decree 

He could cite the page and yvolume— 
Knew it like the A BC. 


Kent. 
settled 


If a case had been “distinguished,” 
“Overruled,” or ‘modified,’ 

Or “affirmed,” or only “cited” 

In the brief of either side, 

He knew all the nice distinctions 
By which legal hairs were split; 
If “a case in point’ were needed, 
He would deftly turn to it. 


’Twas his boast that not a question 


Could arise, but he could find 
Some authority decisive 

Of the very point in mind. 
Everything had been decided, 


What’s the use of wasting time 
Litigating things de novo— 
It was.little short of crime. 


Courts and juries would be needless 
If the lawyers knew the law, 

And the litigants were honest; 
‘'Twere a simple thing to draw 
From the labyrinth of learning 
And the mass of legal lore, 
Something to decide all cases— 
Now, henceforth, and evermore. 
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All the younger lawyers viewed him 
With a grave and solemn awe, 

And when sore, perplexed and baffled, 
Often longed that they might draw, 
From the storehouse of his knowledge, 
But one single precedent, 

Or an apt, decisive maxim 

From old Blackstone or from Kent. 


But one day this fount of learning 

Sat within his private room, 

When a farmer friend came thundering 
Through the door like crack of doom. 
“See here, Mister!’ shouted Hayseed, 
“What's my rights in this here case?” 
\nd the wrath as of a demon 

bristled from his tawny face. 


“It’s like this!’ he shouted flercery, 

As he shook his clenched hand, 

“How much of this blamed tom-foolery 
Must an honest farmer stand? 

Two dude fellows from the city, 
Trying, sir, to fly like birds, 

tammed their aeroplane together, 
Right above my flocks and herds. 


“Down they came, like turkey-buzzards, 
Winged by my old army gun, 

Right amongst my short-horned Durhams; 
And they started, every one, 

Bellowing across the pasture, 

Jammed right through.a barbed wire fence, 
Disemboweling the leader, 

Till he looks like thirty cents. 


“Then my Berkshire pigs came squealing 
Through the gap, and down the road, 
Where an ortomobile caught one, 

And killed it, deader than a toad. 

‘Bout that time my chestnut sorrel, 
Skeered at that there blamed concern, 
Tore right down across the orchard 
And broke that long, slim neck of hern. 


“And my geese and turkey gobblers, 

iord knows where they’ve stopped to rest; 
Last I seed ’em skimmin’ downward 
Where the sun sinks in the West. 

And my bull pup caught a glimmer, 
Tucked his tail atween his legs 

And yelped away across the country 

Like he'd been a-suckin’ eggs. 


“Then I grabbed a pitchfork, lawyer, 
\nd IT made them fellers git, 

And the way they skud the medder, 

lll bet, by gum, they’re going yit; 

And I took their blamed contrapshuns, 
And T called my oldest son, 

Who is standing picket duty 

Over them, with my old gun. 


“Now, sir, tell me, mister lawyer, 
What's my rights and remedee? 

Must be some law fer such fellers 

In this land of libertee!”’ 

But the Nestor sat dumbfounded. 
Where was now his “precedent?” 
Where his “leading case,” or maxim? 
Where old Blackstone, Coke or Kent? 


Once his quivering lips half muttered 
That old Saw. “Who owns the soil, 
Owns clear up to highest heaven, 

Clean down through where sinners boil.” 
Put was it tort or only trespass 





In the dinged old aeroplane? 
Or had these new-fangled monsters 
The right of “eminent domain?” 


Long he sat and mused in silence, 

While maxims flitted through his brain; 

But not a one in all the ages 

Was made to fit an aeroplane. 

By and by he spoke sedately; 

“Your question, sir, is novel—new. 

Come again to-morrow morning 

And T'll tell you what to do.” , 
—-Ohio Law Bulletin. 








BOOK REVIEWS. 


AMERICAN STATE! REPORTS, VOL. 132. 

This volume of nearly 1300 pages contains 
selected cases from 17 states, viz.: Alabama, 
California, Colorado, Illinois, Iowa, Kentucky, 
Maryland, Massachusetts, Michigan, Missouri, 
Oklahoma Oregon, Pennsylvania, Rhode Island, 
Virginia and Washington, each either having a 
short reference attached or exhaustive annota- 
tion at the end. 

These annotations refer to many important 
subjects such as, implied authority of attorney 
in conducting litigation; exemption of taxation 
by governmental bodies; homicide to prevent 
adultery; earthquake clauses in insurance poli- 
cies, etec., ete. 

The binding is in the usual sheep and the 
publication by Bancroft, Whitney Co., San Fran- 
cisco, Cal. 


JENNETT’S ELECTION MANUAL, 18TH EDI- 
TION. 

This annual gives the election law of the 
state of New York, with full annotation in New 
York decisions. It refers also to opinions by 
attorneys general of that state and has forms 
used in election matters. It appears to meet 
very fully the design of the author to furnish 
a convenient manual. and to justify the success 
it has earned. } 

This edition contains inclusive of tables of 
contents and index, nearly 650 pages, is bound 
in buckram and published by Matthew Bender 
& Co., Albany, N. Y. 








HUMOR OF THE LAW. 


“Who signed Magna Charta?’ the school in- 
spector asked. 

The class sat mute. 

“Who signed Magna Charta?” roared the in- 
spector again. 

“P-please, sir,’ wailed a small boy, yelept 
Bill Smiff, “it worn’t me.” 

The inspector snorted. The class was the 
most ignorant it had ever been his lot to ex- 
amine. He strode from the room and outside 
met the Puddleshlush schoolmistress. 

Angrily, he narrated the last incident. 

“Who dye say said that, sir?” queried the 
schoolmistress. 

“William Smith,’’ snorted the inspector. 

“Bill Smith!” repeated the schoolmarm. 
“Then don’t yer believe ’im sir. ’E’s the biggest 
liar here. Yer take my word for it—e done it!” 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 








III. di.cicde-ccnsrccheniahoscansstincanstohansdasinenibeeniamtademante 82 
California................. 2, 73, 117, 130 
Colorado ........ cieeshdibomancdeesicsleneladeoapelenisseechedeansteianne 
Connecticut . eR S hoarseness sansensnpaususLaen ae 
Delaware meicatatinnaasataseataiadeneansianinieaniiattainls 118 
Florida......... ES. ee 
sa seabccactag 6, 27, 40, 56, 121 
socslibianieeitindicsosititlapineicsdesctiaeaeniniacisaiilligtiduidiaiuliaaumionte 4, 72 














I iain iscdsiassisonteinundenssecesntendsaldaniniilaadabeliin 25, 35, 47 
IID inisicsinencietisceneundnaddisondiindahansemitinncbadneaeeane ee 
Maine 79 
Maryland chante ian nichininpasinitenattasemesaainubesnnieee 
Minnesota’ _................... ‘ — 
Mississippi............ snnenaieiipnneihiabbapipatimmactainiaaiiiaits 71, 75, 97 


Missouri....15, 16, 17, 19, 23, 31, 37, 38, 42, 51, 63, 
70, 76, 77, 86, 88, 93, 94, 98, 103, 104, 106; 











125, 128. 
Montana ..... . acini 
I tilscdiethincsiaauniniiachicids 55 
BI WII cxncinsinksit-scitehaiinnasdinintenanaisciehaaiieeniediatia: Atay aie 
New York................... ...1, 12, 22, 24, 54, 81, 105, 108 
Oregon anhiessavioonmnniuanaiananas a-0eeeee90, 136 
Pennsylvania .......... ptctiulivtsseeingalebccsheteauieae 
Rhode Island............ sepikais a 
South Carolina......... siaicisihetemibacdl secceeee BO, 48, 107 
Pl icalcctsieninncendninsnindinncesninninantenmnans 2, 33, 66, 67, 68, 78 
UWmbte® Statew Co Co........2...02...0..cecccceeee 8, 11, 100, 101 
U. S. C. C. App.....45, 49, 57, 58, 87, 102, 110, 112, 

119. 
I I Tn asta insa diceimmnsanialincsiianieiing cteeinsidnncaiabieinl 10 
SEIN.  sebieshintessstadecisanpinianignsenaiiensnanennlineieniieiudiiiticinabaniiigs citaieaaiiscinsiiaiiigh 92 
I is sincaccccecapninssiinindesiandditianieclibitandtilidiosiela 41, 116, 120 


1. Accord and Satisfaction—Compromise and 
Settlement.—Where one making a claim for 
damage for breach of warranty, which was dis- 
puted, accepted a check on which was written 
“in full settlement of all claims,” it constituted 
an accord and satisfaction. —McKenty v. Ocean- 
us Mfg. Co., 123 N. Y. Supp. 983. 

2. Acknowledgment—Deed of Married Woman. 
~—The privy examination of and acknowledg- 
ment by a married woman are absolutely essen- 
tial to the passing of her title to land by deed. 
—Veeder v. Gilmer, Tex., 129 S. W. 595. 

3. Judicial Function.—The taking and cer- 
tification of an acknowledgment is a judicial 
function.—Orendorff v. Suit. Ala., 52 So. 744. 


4. Action—Civil or Criminal.—When the vio- 
lation of a right admits of both a civil and a 
criminal remedy, the right to prosecute the one 
is not merged in the other under Rev. Codes, § 
3801.—-State v. Wall, Idaho, 109 Pac. 724. 

5. Adverse Possession—Good Faith.—An ad- 
judicatee for taxes who in preparing the act of 
sale inserts a different description identifying 
rroperty, possession of which he subsequently 
claims under the deed, held a possessor in bad 
faith under Civ. Code 1888, art. 3452.—Guillory 
v. Elms, La., 52 So. 767. 

6. Attorney and Client—Attorney’s Lien.—An 
attorney’s lien need not be enforced by fore- 
closure.—Burgin & Sons Glass Co. v. McIntire, 
Ga., 68 S. E. 490. 

7. Costs of Disbarment Proceedings.—In a 











proceeding for the disbarment of an attorney 
where there is evidence of his misconduct re- 
quiring the revocation of his license, he will be 
required to pay the costs.—In re Washington, 
Kan., 109 Pac. 700. 

8. Bankruptey—Administration of Estate.— 
On adjudication in bankruptcy, property otf 
bankrupt held to vest in trustee in same condi- 
tion and subject to same equities as in the 
hands of bankrupt.—In re Peacock, 178 Fed. 851. 

9. Appointment of Receiver.—Effect of ad- 
judication of bankruptcy and appointment and 
qualification of a trustee upon the bankrupt’s 
nonexempt property stated.—Robertson v. How- 
ard, Kan., 109 Pac. 696. 

10. Property Passing to Trustee—Where 
goods previously ordered were shipped to a 
bankrupt after his bankruptcy and delivered to 
his receiver, who paid the freight and took pos- 
session of them, it was then too late for the 
seller to lay a foundation for reclaiming them 
from the trustee by an attempted exercise of 
the right of stoppage in transitu.—In re Allen, 
D. C., 178 Fed. 879. 

11. Title of Trustee.—The rights of a pled- 
gee, in respect to his lien, are not affected by 
the adjudication of bankruptcy of the pledgor, 
or the appointment of his trustee.—In re Pea- 
cock, 178 Fed. 851. 

12. Banks and Banking—Deposits.—An ordi- 
nary bank must know the signature of a de- 
positor at its peril, unless it can show an 
agreement to the contrary with the depositor. 
—Newman y. State Bank, 123 N. Y. Supp. 926. 

13. Liability of Bank for Collection.—In 
the absence of a controlling statute or agree- 
ment, where a check is deposited with a bank, 
the bank is liable upon its payment, though the 
collecting agent does not remit the collection.— 
Brown vy. People’s Bank for Savings of St. Au- 
gustine, Fla., 52 So. 719. 

14. Liability of Stockholders.—A bank 
loaning money to a corporation whose stock 
had not been fully paid up held not deprived 
of its right to look to the stockholders for pay- 
ment of the balance on their stock.—First Nat. 
Bank of Chanute y. Northup, Kan., 109 Pac. 672. 

15. Purchase of Property.—Banks, having 
been required to take a trust deed of property 
of the debtor, had authority to purchase the 
property at sales to protect their interests.— 
Missouri State Bank v. South St. Louis Foundry, 
Mo., 129 S. W. 433. 

16. Bills and Notes—Bona Fide Purchasers.— 
One claiming the benefit of the rule which pro- 
tects an innocent holder of commerical paper 
against defenses available between the original 
parties held bound to bring himself within its 
provision.—Wright v. Mississippi Valley Trust 
Co., Mo., 129 S. W. 407. 

17. Execution and Delivery.—Delivery of 
notes contrary to agreement would constitute 
no delivery and no execution.—Settles v. Moore, 
Mo., 129 S. W. 455. 

18. Presentment.—Where notes belonging 
to a bank were payable at its banking house, 
no formal demand for payment was necessary. 
—Central Nat. Bank v. Stoddard, Conn., 76 Atl. 
472. 

19. Brokers—Commissions.—The owner of 
real estate. may authorize more than one agent 
to sell, and in the absence of a distinct con- 
tract to the contrary, when a sale is made, the 
commission belongs to the agent whose efforts 
are the procuring cause of the sale, no matter 
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which one may close the deal.—F. H. & C. B. 
Gerhardt Real Estate Co. v. Marjorie Real Es- 
tate Co., Mo., 129 S. W. 419. 

20. Employment.—The employment of an 
agent to procure a purchaser for the real es- 
tate of the owner is revocable at the will of 
the owner.—McCallum v. Grier, S. C. 68 S. E 
466. 

21. Burglary—Elements.—The crime of burg- 
lary may be perpetrated without accomplishing 
the purpose had in breaking and ‘entering.— 
State v. Baker, Iowa, 126 N. W. 1120. 

22. Carriers—Injuries to Passengers.—A com- 
mon carrier owes a duty to passengers that its 
employees shall treat them in a decent manner 
and protect them from attack.—Brewster v. In- 
terborough Rapid Transit Co., 123 N. Y. Supp. 


992. 








23. Transportation of Goods.—A carrier is 
not liable for delays caused by a sudden in- 
crease of business that could not be anticipated 
by ordinary prudence and foresight.—Baker v. 
St. Louis & S. F. R. Co., Mo., 129 S. W. 436. 

24. Contempt—Authority to Punish.—The au- 
thority to punish for a criminal contempt re- 
sides exclusively with the court offended.—Ty- 
pothetae of the City of New York v. Typograph- 
ical Union No. 6, 123 N. Y. Supp. 967. 

25.——Erroneous Judgment.—An illegal or 
erroneous judgment in a contempt case may be 
corrected on appeal.—Edge v. Commonwealth, 
Ky., 129 S. W. 591. 

26. Contracts—Llegality.—Lease of'space be- 
tween high and low water mark, a part of the 
bed of a navigable stream, held illegal and con- 
trary to public policy.—Escambia Land & Mfg. 
Co. v. Ferry Pass Inspectors’ « Shippers’ Ass’n., 
Fla., 52 So. 715. 

27. tescission.—Parties to a contract may 
rescind by mutual consent.—Tygart v. Sutton, 
Ga., 68 S. E. 488. 

28. Constitutional Law—Police Power.—The 
police power of the state may be used to protect 
its citizens against fraud, when its frequency, 
or the difficulty in detecting or preventing it, 
is so great that no other means will prove ef- 
fective.—State v. Holton, Gray & Uo., Iowa, 126 
N. W. 1125. 

29. Corporations—Bond by Stockholders.—A 
bond which was evidently regarded by all con- 
cerned as a valid and effective instrument, on 
the strength of which a corporation might ob- 
tain credit and continue in business for a cer- 
tain time, could not after it served its purpose, 
be held invalid on any formal or technical 
zround.—Minden Canning Co. vy. Hensley, Iowa, 
126 N. W. 1115. 

30.- Liability on Lease.—A lessor of prem- 
ises to a corporation after the appointment of 
a receiver held entitled to claim as against its 
assets rent for the unexpired term, or until 








the premises could be rented for a price equal 
to the rent.—Woodland vy. Wise, Md., 76 Atl. 502. 
31.——Money Had and Received.—A corporate 


president. using the assets of the corporation to 
pay his individual debt, held not entitled to de- 
feat an action for money had and received on 
the ground that he was the owner of all the 
corporate stock, when there was no valid meet- 
ing.—Central Mfg. Co. v. Montgomery, Mo., 129 
S. W. 460. 


29 
SP 


. Criminal Evidence—<Acts of Dogs Scenting 
Human Being.—To justify proof of the acts of 
dogs in trailing human beings, it must appear 
that the dogs were trained to take the scent of 





human beings.—Gallant v. State, Ala, 52 So. 
739. 

33. Criminal Law—Other Offenses.—In a 
prosecution for willfully turning out cattle and 
refusing to keep them up, evidence as to simi- 
lar offenses held inadmissible.-—Phinney  v. 
State, Tex., 129 S. W. 628. 

34.——Silence of Accused.—The silence of 
accused when asked where he got a stolen gun 
found in his house after stating that it belong- 
ed to him, held admissible.—Jackson v. State, 
Ala., 52 So. 730. 

35. Death—Action by Administrator.—An ac- 
tion for pain and suffering by deceased, due to 
defendant’s wrong, may be brought by deced- 
ent’s administrator.—Randolph’s Adm’r. v. Sny- 
der, Ky., 129 S. W. 562. 

36.—Amount of Recovery.—A statute giving 
a right of action for death by wrongful act for 
the benefit of the next of kin held not to allow 
damages for decedent’s physical pain and suf- 
fering.—Howey v. New England Navigation Co., 
Conn., 76 Atl. 469. 

37. Negligence.—The law presumes that a 
deceased was in the exercise of ordinary care 
at the time of the accident until the contrary 
appears.—Heine v. St. Louis & S. F. R. Co., Mo., 
129 S. W. 421. 

38. Dedication—Title of Dedicator.—A land- 
owner having executed a deed of trust there- 
on held without power to execute a valid dedi- 
cation of a portion of the land in the deed.— 
Granite Bituminous Paving Co. v. McManus, 
Mo., 129 S. W. 448. 

39. Deeds—Remainders.—In case of a deed to 
one for life, remainder to the heirs of her body, 
the remainders to the children and children of 
deceased children are not remainders expect- 
ant, the one to take effect after the other, but 
are contemporary.—Los Angeles County v. Win- 
ans, Cal., 109 Pac. 640. 

40. Validity.—Proof of weakness of mind, 
not amounting to imbecility, held insufficient 
to warrant setting aside a deed.—Johnson  v. 
Coleman, Ga., 68 S. E. 480. 

41. Diverce—Liens.—An alimony decree cre- 
ates no lien upon the hpsband’s estate, in the 
absence of express provisions thereof by stat- 
ute or the decree.—Seattle Brewing & Malting 
Co. v. Talley, Wash., 109 Pac. 600. 

42. Pleading.—A petition for divorce held 
fatally defective in failing to allege that plain- 
tiff had resided in the state one year “next be- 
fore” the filing of the petition..Keller v. Kel- 
ler, Mo., 129 S. W. 492. 

43. Discovery—Right to Relief.—Discovery in 
equity is not affected by the statutory discov- 
ery by interrogatories to the adverse party.— 
Sloss-Sheffield Steel & Iron Co. v. Maryland 
Casualty Co., Ala., 52 So. 751. 

44. Easements—Light and Air.—Right of 
grantee to easement of light and air held not 
affected by prior unrecorded contract for sale 
of other lot of ‘grantor.—Liedtke v. Lipman, N. 
J., 76 Atl. 463. 

45. Equity—Jurisdiction.—It is within the 
jurisdiction of a court of law to hear and de- 
termine matters of account where they are not 
complicated and the remedy in such court is 
adequate.—Davis v. Bessemer City Cotton Mills, 
Cc. Cc. A., 178 Fed. 784. 

46. Laches.—The doctrine of laches is 
founded upon the principles of equitable estop- 
pel, but does not consist in mere lapse of time. 
—Harris v. Defenbaugh, Kan., 109 Pac. 681. 
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47. Laches.—Although limitation is not 
pleaded, a court of equity will refuse to enforce 
a stale claim, especially where it is without 
merit in fact.—Predestinarian Baptist Church v. 
United Baptist Church, Ky., 129 S. W. 546. 

48. Pleading.—Greater latitude is allowed 
in stating the issues in equitable than is allow- 
ed in legal actions.—McCallum vy. Grier, 8. C., 
68 S. E. 466. 

49. Estoppel— Misleading Another to his 
Prejudice.—A defendant who gave a written op- 
tion for the purchase of mining property, recit- 
ing a consideration, is estopped to deny the re- 
ceipt of such consideration as against one who 
with his knowledge and without objection on 
his part purchased the option and paid a sub- 
stantial consideration therefor.—Hoogendorn v. 
Daniel, C. C. A., 178 Fed. 765. 

50. Evidenee—Account Book.—In an action 
against a husband and wife on an account for 
which the wife alone was liable. an account 
kept in the husband’s name in a daybook is ad- 
missible in evidence.—Chas. Wilkins & Co. v. 
Sublette, Minn., 126 N. W. 1089. 

51.——Best Evidence.—The rule of law which 
demands the best evidence is qualified to mean 
the best evidence available to the party produc- 
ing it—Bosse v. Weik, Mo., 129 S. W. 417. 











§2. Parol Evidence.—In an _ action for 
breach of a contract for the sale of prunes 
grown and dried on the M. ranch, oral testi- 
mony that the term “M. ranch” meant three 
ranches leased and worked by the seller was 
admissible.—Morrell v. San Tomas Drying & 
Packing Co., Cal., 109 Pac. 632. 








53. Presumptions.—Refusal of a defendant 
corporation to produce its books which have 
been kept out of the state justifies the applica- 
tion of the maxim of omnia praesumuntur con- 
tra spoliatorem.—Varnado vy. Banner Cotton Oil 
Co., La., 52 So. 777. 

54. Showing Consideration of Contract.— 
A promise by one party to a contract not under 
seal to do or refrain from doing some act be- 
fore the other party to the contract is to be 
obligated to perform is the consideration for 
the contract, and may *be proved by parol.— 
Ward y. Textile Commission Co., 123 N. Y. Supp. 
918. 

55. Exeecution—Fixtures.—A sale of proper- 
ty as personal property at an execution sale is 
invalid where any of the articles sold were 
fixtures.—Arnold v. Goldfield Third Chance Min- 
ing Co., Nev., 109 Pac. 718. 

56. Preferred Claims.—Where property is 
sold under execution, and the fund applied on 
a rule against the sheriff to prior judgments or 
liens, attorney for plaintiff in execution is not 
entitled to a fee out of the fund.—Burgin & 
Sons Glass Co. yv. McIntire, Ga., 68 S. E. 490. 











57. Factors—Duties as to Sale of Goods.— 
Where defendants consigned manufactured 
goods to a firm of factors for sale, in the ab- 
sence of instructions otherwise, it was the duty 
of the factors to sell the same for the current 
market price, and, if they sold them for less, 
they are liable for the difference between the 
amount received, and the market value.—Davis 
v. Bessemer City Cotton Mills, C. C. A., 178 Fed. 
784. 

58. Federal Courts—Equity Jurisdiction.—A 
federal court of equity is not without jurisdic- 
tion of a suit expressly authorized by a state 
statute, and in which equity alone can afford 








the entire relief sought because of the fact that 
legal questions are also involved.—New Jersey 
& N. C. Land & Lumber Co. v. Gardner-Lacy 
Lumber Co., C. C. A., 178 Fed. 772. 

59. Fire Insurance—Nature of Contract.—A 
policy of fire insurance is a contract of indem- 
nity.—Scheel y. German-American Ins. Co., Pa., 
76 Atl. 507. 

60. Franchises—Nuature of Right.—A franchise 
is a special privilege conferred by governmental 
authority to*do something that cannot be done 
of common right, and is an incorporated her- 
editament.—Leonard v. Baylen Street Wharf 
Co., Fla., 52 So. 718. 

61. Fraud—aAssertion of Fact.—A party as- 
serting facts cannot complain that the other 
took him at his word.—Shahan vy. Brown, aAla., 
52 So. 737. 

62. Frauds, Statute of—A partnership in 
Land.—A partnership in land may be formed 
by an enforceable agreement in parol.—Musick 
Consol. Oil Co. v. Chandler, Cal., 109 Pac. 613. 

63. KFraud—Remedy.—One induced by fraud 
to enter into contracts for the purchase of an 
interest in land sold by third persons to him- 
self and the person guilty of the fraud may sue 
such person for the damages sustained without 
rescinding the contracts.—McLain y. Parker, 
Mo., 129 S. W. 500. 

64. Habeas Corpus—Matters Determinable.— 
On habeas corpus by one sought to be extradit- 
ed, his guilt cannot be determined.—Taylor v. 
Wise, Iowa, 126 N. W. 1126. 

65. Homicide—Admissibility of Evidence.— 
Where accused by mistake killed decedent when 
he intended to kill a third person, evidence of 
accused's ill will towards the third person was 
admissible.—Gallant y. State, Ala., 52 So. 739. 

66. Indietment and Information—Statutory 
Offenses.—Where an offense is created by stat- 
ute, and there is an exemption in the enacting 
clause from the denunciation contained in the 
statute, the indictment to be valid must nega- 
tive such exemption.—Byrd vy. State, Tex., 129 
Ss. W. 620. 

67. Injunction— V iolation.—W here 
ugainst whom an injunction issued knew of it, 
its issuance, service, and conformity to stat- 
ute held unimportant.—Ex parte Young. Tex., 
129 S. W. 599. 

68. Interstate Commeree—Constitutional Law. 
—The Carmack amendment is a valid regula- 
tion of interstate commerce, and is not uncon- 
stitutional as taking private property for public 
purposes.—Houston & T. CG R. Co. v. Lewis. 
Tex., 129 S. W. 594. 

69. Judgment—Validity.—A judgment in an 
action to quiet title to land on service of pub- 
lication only is void where the action was not 
commenced until after the defendant named, 
was dead.—Harris vy. Defenbaugh, Kan., 199 Pac. 
681. 

70. Landlord and Tenant—Injuries from De- 
fects in Premises.—Where a landlord h 
right of exclusive control over the demised 
premises, and he is not required by the terms 
of the lease to make repairs, he is under no 
duty to keep the premises in repair.—Coa 
Meriwether, Mo., 129 S. W. 468. 

71. Libel and Slander—Privileged Communi- 
cation.—A libelous publication issued on a priv- 
ileged occasion will not be deemed privileged. 
if the defamatory maiter exceeds the exigency 
of the occasion.—Hines vy. Shumaker, Miss., 52 
So. 705. 
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72. Lieenses—Time for Procuring.—A license 
tax to be paid before one may engage in busi- 
ness is imposed as a debt due the county or 
state for conducting the business.—State  v. 
Wall, Idaho, 109 Pac. 724. 


73. Life Estates—<Assessment for Improve- 
ments.—The duty to pay taxes and street asses- 
ments rests primarily on the life tenant.—Los 
Angeles County v. Winans, Cal., 109 Pac. 640. 


74. Life Insurance—<Action for Recovery of 
Premiums.—The proper form of action to re- 
cover back premiums on an insurance policy is 
an action at law for money had and received by 
the insurer for the use of the person making the 
payments.—Mahoney v. Metropolitan Life Ins. 
Co., N. J., 76 Atl. 458. 

75.——Assignment.—When a life policy was 
assigned to one without an insurable interest, 
held, that the assignment was valid and the 
second policy thereupon issued was not a wa- 
gering policy.—Grant v. Independent Order of 
Sons and Daughters of Jacob, Miss., 52 So. 
698. 

76.——Construction of Policy.—Industrial life 
policies will be treated by the courts as highly 
benevolent, and they will not be construed as 
intending to provide a fund for the benefit of 
creditors of insured, unless that is distinctly 
set out in the policy itself—Renfro v. Metro- 
politan Life Ins. Co., Mo., 129 S. W. 444. 


77. Limitations of Actions—Dealings Between 
Parties.—Limitations held not to defeat a coun- 
terciaim for items furnished, where there was 
a running account between the parties.—Somer- 
ville v. Missouri Glass Co., Mo., 129 S. W. 474. 

78.——Nonresidence.—In an action to correct 
a certificate of acknowledgment to a deed, the 
nonresidence of the parties did not prevent the 
running of the statute of limitations whether 
such action could have been brought and juris- 
diction over defendants therein obtained in the 
state or not.—Veeder vy. Gilmer, Tex., 129 S. W. 
595. 

79. Logs and Logging—Scaling.—Where par- 
ties agree upon a surveyor to scale logs, they 
are bound by his seale, in the absence of fraud 
or mathematical mistake.—Burton v. Mayo, 
Me., 76 Atl. 486. 

80. Marriage—Suit to Annul.—A suit to an- 
nul a marriage held not a suit to grant relief 
to complainant alone, but the state is also con- 
cerned, and the interests of unborn children may 
be involved.—Freda v. Bergman, N. J., 76 Atl. 
460. 

Sl. Master and Servant—Assumed Risk.— 
Where the fact that cogwheels of a drill were 
unguarded was obvious, plaintiff assumed the 
risk of injury therefrom at common law as a 
matter of law.—Valentino y. Garvin Machine 
Co., 123 N. ¥. Supp. 959. 

82. Assumed Risk.—A _ servant impliedly 
assumes all obvious risks of the work in which 
he is engaged, including those involved in the 
manner in which he observes that the business 
is being done, and of the negligence of a fel- 
low servant.—Graham v. Thrall & Shea, Ark., 
129 Ss. W. 532. 

83.—Assumption of Risk.—An employee, re- 
placing on a drum and elevator cable which 
was slackened by the car lodging, assumed the 
risk of injury through a tightening of the 
cable by a release of the car.—Capuano v. 
american Locomotive Co., R. I., 76 Atl. 435. 








84..——Burden of Proof.—lhe burden is upon 





the servant in an action for injuries to show 
that the -defect in the appliance proximately 
caused the injury in addition to showing a de- 
fect for which the master was responsible.— 
Ashcraft y. Davenport Locomotive Works, Iowa, 
126 N. W. 1111. 


85. Factory Act.—A factory owner cannot 
evade the requirements of the factory act, re- 
quiring safeguards for machinery, by rules or 
instructions relating to the use of appliances 
required to be safeguarded.—Caspar v. Lewin, 





_Kan., 109 Pac. 637. 


86. Negligence.—Where the negligence of 
the master in sending a servant into an unsafe 
place to work, together with the negligence of 
a fellow servant, produced the injury, and such 
injury would not have resulted except for such 
combined negligence, the master is  liable.— 
Radtke vy. St. Louis Basket & Box Co., Mo., 129 
S. W. 508. ’ 


87. Safe Place to Work.—An employee, 
sent to work by the master in a place with 
which he is unacquainted, does not assume the 
risk of latent dangers of which he is not warn- 
ed.—Rocky Mountain Bell Telephone Co. v. Bas- 
sett, C. C. A., 178 Fed. 768. 


88. Warning to Servant.—A warning to an 
experienced digger that a cave-in of a sewer 
ditch was to be apprehended .eld unnecessary. 
—Miller v. Walsh, Mo., 129 S. W. 458. 

89. Mechanics’ Liens—Description of Proper- 
ty.— Where no lien was claimed on the lot on 
which a building was erected but on the build- 
ing only, a statement failing to sufficiently de- 
scribe the lot was immaterial.—Robinson v. 
Crotwell Bros. Lumber Co., Ala., 52 So. 733. 

90. money Received—Liability of Defendant. 
—The complaint, in an action for the recovery 
of a sum of money, failing to allege defendant’s 
claim to the money or that he was concerned in 
its detention, did not state a cause of action.— 
Henderson y. Backus, Or.. 109 Pac. 577. 

91. Mortgages—Nature of Instrument.—If an 
instrument is a mortgage when executed, its 
character does not afterwards change.—Connor 
v. Connor, Fla., 52 So. 727. 

92. Municipal Corporations—Defective Streets. 
—Every one using a public street has a right 
to assume that the streets, to the extent that 
they are open for travel, are in a reasonably 
safe condition for that purpose.—Bills v. Salt 
Lake Citv, Utah, 109 Pac. 745. 

93. Street Improvements.—Land originally 
platted for a public street, but never open or 
used as such, held not entitled to exemption 
from special assessment for other public im- 
provements as a _ street.—Granite Bituminous 
Paving Co. v. McManus, Mo., 129 S. W. 448. 

94. Negligence—Humanitarian Doctrine.—The 
“humanitarian doctrine” has not affected the 
rule that the burden is on plaintiff to show that 
the injury was the direct result of defendant's 
negligence.—Veatch yv. Wabash R. Co., Mo., 129 
S. W. 404. 

95.——-Last Clear Chance.—The doctrine of the 
last clear chance held to require one to use 
reasonable care not to injure another in a po- 
sition in which he has placed himself. though 














uiltv of negligence in so doing.—Welsh_ v. 
8. 


Tri-City Ry. Co.. Iowa, 126 N. W. 111 

96. Liability.—One injured while rescuing 
another from immediate danger held entitled to 
recover from the person through whose negli- 
gence the peril was brought about.—Bracy - v. 
haat Improvement Co., Mont., 109 Pac. 





97.- Res _ Ipsa Loauitur.—The es+cential im- 
port of the doctrine of res ipsa loquitur is that, 
on the facts proved, plaintiff has made out a 
prima facie case without direct proof of neeli- 
gence.—Alabama & V. Ry. Co. v. Groome, Miss., 
52 So. 703. 

98. Small-Pox.—One afflicted with small- 
pox held to owe to every one the duty to so 
conduct himself as not to communicate the dis- 
ease to them.—Hendricks v. Butcher, Mo., 129 
S. W. 431. 
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99. Partition—Right to Partition—A widow 
to whom dower has been assigned by metes and 
bounds held not a tenant in common, joint ten- 
ant or co-partner with the owner of the fee, 
and she may not sue for partition.—Newell v. 
Willmarth, R. I., 76 Atl. 433. 


100. Patents—Prior Patents.—The lack of in- 
terchangeability of parts in two combinations 
is an important factor in determining the ques- 
tion of equivalency or mechanical suggestion, 
where lack of novelty and invention is claimed 
because of a prior patent.—Steiner & Voegtly 
Hardware Co. v. Tabor Sash Co., C. C., 178 Fed. 
31. . 





101. Reissues.—It is not necessary that a 
patent should be wholly inoperative or invalid 
to justify a reissue; but if it is so broad as to 
be of doubtful validity, and the defect was due 
to inadvertence, the patentee is entitled to a 
reissue to limit his claims to his actual inven- 
tion.—Steiner & Voegtly Hardware Co. v. Ta- 
bor Sash Co., 178 Fed. 831. 

102. Pleading—Amendment.—lIt is within the 
discretion of a federal court to permit’ the 
amendment of a complaint during the trial to 
conform to the evidence, where the facts al- 
leged and the relief prayed for are the same; 
the only change being in the allegations as to 
the legal effect of the transaction.—Hoogendorn 
v. Danby, C. C. A.. 178 Fed. 765. 

103. Defenses.—An insurance order might, 
with the defense that insured’s membership had 
been canceled for his failure to pay his dues, 
set up that plaintife had failed to make proof 
of death.—Boren vy.’ Brotherhood of Railroad 
Trainmen, Mo., 129 S. W. 491 

104, Non Est Factum.—The plea of non est 
factum is not incompatible with the defense of 
payment, and the defense of delivery without 
authority, which is practically the defense of 














non est factum, is not a with the 
defense that the consider 
tles v. Moore. Mo., 129 S. W. 455. 

105. Pledges—Payment of Debt.—An assignee 


of rent due as collateral for 
landlord held not entitled to prosecute an ac- 
tion against the tenant for rent. where the 
landlord paid the amount of the loan.—Jackson 
v. Ehrsam, 123 N. Y. Supp. 986. 

106. Principal and Agent—Authority of Agent. 
—An agent employed to collect notes due his 
principal held not a general agent with power 
to treat the principal's money as his own.—Dix- 


a loan made to the 





on v. Jackson Exch. Bank, Mo., 129 S. W. 481. 

107. Revocation of Authority.—The power 
of an agent held revocable at any time unless 
coupled with an interest.—McCallum vy. Grier, 
Ss. Cc. 68 S. FE. 466. 

108. Principal and Surety—Liability.—Sureties 
ean be charged only when brought within the 
very terms of their contract.—Chicago Crayon 
Co. v. Slattery, 123 N. Y. Supp. 987. 

109. Property—Ownership.—Possession of a 


property right acquired secretly or by false as- 
sertions or unknowingly surrendered by the 
owner does not deprive the latter of ownership. 
—Drach v. Isola, Colo., 109 Pac. 748. 

110. Public Lands—Bona Fide Purchasers.— 
In an action by the United States to recover 
the value of timber unlawfully cut from public 
lands and alleged to have been converted by 
defendant, it is not a defense that defendant 
purchased the timber in good faith from the 
person who cut and removed it; his title being 
no better than that of his | vendor.—United 
States v. Bagnell Timber Co., C. C. A., 178 Fed. 
795. 

111. Quieting ‘Title—Proof Required.—One 
must guiet title on the strength of his own ti- 
tle, and not on the weakness of his ersary’s. 


Mohn vy. Mohn, Towa, 126 N. W. 112 
112.——Railroads.—Action to Plarreat title will 
lie against a railroad which has entered on 





complainant’s land and constructed its road 
thereon.—Stuart vy. Union Pac. R. Co., C. C. A,, 
178 Fed. 753. 

113. Railroads—Crossing Accident.—A rail- 


road comnpany,. violating a statute requiring the 
ringine of a bell for at least 60 rods as an en- 
gine approaches any street crossing, held lia- 
ble for damages resulting from frightening a 
horse.—Warn v. Chicago Great Western Ry. Co., 
Iowa, 126 N. W. 1104. 


114. Remainders—lLimitations.—Limitations 





held not to begin to run against remaindermen 
until the death of the life tenant.—Blakeney v. 
DuBose, Ala., 52 So. 746 

115. Replevin—Action on Bond.—Defendant 
in replevin could not recover on plaintiff's bond 
for loss of time, attorney’s fees and expenses, in 
the absence of malice, want of probable cause, 
or bad faith of plaintiff.—Lake v. Hargis, Kan., 
109 Pac. 670. 

116. Burden of Proof.—An affirmative plea 
of property in defendants held not to cast on 
them the burden of proof as to such plea.— 
Moore vy. Marsh, Wash., 109 Pac. 606. 

117. Sales—Acceptance.—In an action for the 
price of pumps sold, acceptance without test 
and without complaint held to waive damages 
for delay.—Byron Jackson Mach. Works sv. 
Duff, Cal., 109 Pac. 616. 

118. Conditional Sale.—-One of the_ essen- 
tials of a conditional sale is that the title shall 
remain in the seller.—Smith vy. Kemether, Del., 
76 Atl. 482. 

119. Set-Off and Counterclaim—Subject Mat- 
ter.—A claim for damages for breach of a con- 
tract, although unliquidated, may be made the 
basis of a counterclaim where the measure of 
damages is fixed and certain.—Davis v. Besse- 
mer City Cotton Mills, Cc. C. A., 178 Fed. 784. 

120. Specific Performance—\When Granted.— 
A court of equity will not compel specific per- 
formance of a contract in favor of one who has 
not been diligent in performing his part of the 
obligation.—Towner v. Blue, Wash., 109 Pac. 
601. 

121. Statutes—Repeal by Implication.—A 
later statute will not be construed as repealing 
a prior act on the same subject, in the absence 
of express words, unless the latter act is clear- 
ly contradictory of and repugnant to the for- 
mer.—Sims v. State, Ga., 68 S. BE. 498. 

122. Telegraphs and Telephones—Delay in 
Delivery.—Though a telegraph company may be 
liable to both sender and addressee for delay in 
delivering a message, they have not a joint 
eause of action.—Brockelsby v. Western Union 
Telegraph Co., Iowa, 126 N. W. 1105. 

123. Trade-Marks and Trade-Names—Use of 
Names.—A person will not be prohibited from 
using his own name on articles of his own man- 
ufacture, but will not be permitted by any de- 
vice to induce the belief of customers that ar- 
ticles so marked are the products of another.— 
Aetna Mill & Elevator Co. v. Kramer Milling 
Co., Kan., 109 Pac. 692. 

124. Wendor and Purchaser—Contract.—In a 
suit to 1escind a sale of land for misrepresen- 
tations by the vendor, where the representa- 
tion was of a material fact which influenced the 
transaction it was of no consequence that it 
may have been made in good faith.—Shahan v. 
Brown, Ala., 52 So. 737. 

125. Warehousemen—Receipts.—A bank was 
not a bona fide holder of a warehouse receipt 
assigned to it as collateral to secure a pre-ex- 
isting overdraft.—Wright v. Missisisppi Valley 
Trust Co., Mo., 129 S. W. 407. 

126. Waters and Water Courses—Appropria- 
tion.—An appropriator of waters acquires no 
exclusive right to a channel which carries more 











water than his appropriation, and is used by 
others.—lIson v. Sturgill, Or., 109 Pac. 579. 
127. Wills—Construction.—An express de- 


vise of all the real estate of testator to his 
grandchildren after the death of life tenants is 
not a devise to the grandchildren as residuary 
legatees.—Blakeney v. Du Bose, Ala., 52 So. 746. 

128. Construction.—In determining testat- 
or’s intent, the court will construe the will by 
placing itself as nearly as possible in testator’s 
position, and hence will consider his relation to 
the beneficiaries as well as the surrounding cir- 
cumstances when the will was executed.—Cox v. 





Jones, Mo.. 129 S. W. 495. 

129.——Contingent Remainders.—A _ contin- 
gent remainder may be devised, where the con- 
tingency is one of event, and not of person.— 
Mohn v. Mohn, Iowa, 126 N. W. 1127. 

130. Testamentary Capacity.—If a person, 





against all evidence and probability, persistent- 
lv believes wholly imaginary facts and conducts 
himself, however logically, on the assumption of 
their existence, he is, so far as they are con- 
cerned, under an insane delnsion.—In re Rior- 
dan’s Estate, Cal., 109 Pac. 629. 
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